
O
n June 24, 2010, the U.S. Supreme Court 
ruled on a trio of honest service fraud 
cases, holding that although the honest 
services fraud statute, set forth in 18 
U.S.C. Section 1346, was not unconstitu-

tionally vague, it could be read only to encompass 
schemes to defraud that involve bribes or kick-
backs.1 Any other type of “undisclosed self-dealing 
by a public official or a private employee” was 
not deemed to be within the statute’s purview. 
Of course, this decision does not end official cor-
ruption prosecutions. Undoubtedly, the govern-
ment will revisit other statutes, long in existence, 
to prosecute corruption. A variety of remaining 
federal statutes remain within the government’s 
arsenal.

Bribery Statute

Section 666 was enacted in 1984 “to protect the 
integrity of the vast sums of money distributed 
through [f]ederal programs from theft, fraud, 
and undue influence by bribery”2 and prohibits 
bribery in public and private organizations that 
receive, in a one year period, benefits in excess 
of $10,000 under a federal program. Subsection 
(a)(1) criminalizes the receipt or demand of such 
a bribe while subsection (a)(2) criminalizes the 
giving of the bribe. 

The statute involves any organization or agency 
that receives, by “grant, contract, subsidy, loan, 
guarantee, insurance, or other form of [f]ederal 
assistance,” in excess of $10,000 in federal funds in 
a continuous 12-month period. Acknowledging that 
federal law enforcement should not intrude unnec-
essarily into areas traditionally of local concern, 
such as the bribery of state or local government 
officials, Congress limited the statute’s reach to 
crimes involving substantial amounts of money. 
Specifically, the amount of the bribe must have 
a value of $5,000 or more.3

Some of the proof issues that arise in cases 
alleging violations of §666 include whether some-
thing of value was given or offered to an “agent” 
as defined in the statute and whether the bribe 
or offer was made “in connection with any busi-
ness or transaction” of such government entity 
or agency. The statute defines an “agent” as “a 

person authorized to act on behalf of another 
person or a government and, in the case of an 
organization or government, includes a servant or 
employee, and a partner, director, officer, manager, 
and representative.” The parties who were offered 
or accepted bribes must be agents of an entity 
that received the requisite federal funds.

The integrity of federal funds must be impli-
cated by the agent’s actions in requesting or 
receiving a bribe or gratuity. That does not 
mean, however, that a direct nexus must exist 
between the federal funds and the prohibited 

act—an element that has created much discus-
sion among practitioners. In Sabri v. United States, 
the Supreme Court rejected arguments that any 
such nexus was required.4 

In addition, in United States v. Zyskind,5 the 
U.S. Court of Appeals for the Second Circuit 
found that the agency or organization need 
not be the intended beneficiary of the federal 
funds. In affirming the §666 conviction of a group 
home administrator for improperly depositing 
residents’ Veterans’ Administration checks in his 
personal account, the court stated “[§] 666 was 
designed broadly to prevent diversions of federal 
funds not only by agents of organizations that are 
direct beneficiaries of federal benefits funds, but 
by agents of organizations to whom such funds 
are ‘disbursed’ for further ‘distribut[ion]’ to or 
for the benefit of the individual beneficiaries.”6

Section 666 has been referred to as the “Stealth 
Statute” or the “Beast in the Federal Criminal 
Arsenal.” Its description as “stealth” is attributed 

to the fact that despite its “status of a general 
federal prohibition of corruption at the state and 
local levels” and the resulting implications on the 
doctrines of dual sovereignty and state autonomy, 
it has received little academic attention and rela-
tively few published opinions from the courts.7 
The statute has been called a “beast” because 
some believe §666 goes too far in its application 
to “areas and individuals well beyond both con-
gressional intent and federal concern.”8

The government’s reliance on §666, in lieu of 
or addition to honest services fraud charges, is 
not new-found. In March 2009, a per curiam deci-
sion from a three judge panel of the U.S. Court of 
Appeals for the Eleventh Circuit affirmed the con-
viction of Richard Scrushy, the founder and former 
CEO of HealthSouth Corporation, for bribery in 
violation of §666 and honest services mail fraud in 
violation of §1346. The government alleged that Mr. 
Scrushy gave his co-defendant, Don Siegelman, the 
former Governor of Alabama, money in exchange 
for an appointment to Alabama’s Certificate of 
Need Review Board, which Mr. Scrushy then used 
to further HealthSouth’s interest.9

The Hobbs Act

The Hobbs Act, 18 U.S.C. Section 1951, titled 
“Interference with Commerce by Threats or Vio-
lence,” prohibits any interference with commerce 
by robbery or extortion. As the first federal statute 
to specifically proscribe “extortion,” §1951 defines 
“extortion” as “the obtaining of property from 
another, without his consent, induced by wrong-
ful use of actual or threatened force, violence, or 
fear, or under color of official right.” To satisfy the 
interstate commerce requirement in a Hobbs Act 
prosecution, the government need only prove a 
de minimus effect on commerce. “Thus, ‘[i]f the 
defendants’ conduct produces any interference 
with or effect upon interstate commerce, whether 
slight, subtle or even potential, it is sufficient to 
uphold a prosecution under the Hobbs Act.’”10 

The application of the statute to extortion 
“under color of official right” is particularly sig-
nificant when looking at the statute as an alterna-
tive to honest services fraud. The Supreme Court 
has held that passive acceptance of a benefit by 
a public official may be sufficient to satisfy the 
extortion element of the Hobbs Act. The official 
need not have engaged in an “affirmative act of 
inducement.” Rather, “the [g]overnment need only 
show that a public official has obtained a payment 
to which he was not entitled, knowing that the 
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payment was made in return for official acts.”11 
Further, the Court has found the crime complete 
upon receipt of the benefit by the public official 
in return for his agreement to perform the official 
act—“fulfillment of the quid pro quo is not an 
element of the offense.”12

Commentators have noted that defenses to the 
Hobbs Act are “few and, for the most part, very 
weak.”13 Courts have erased the bribery/extortion 
distinction, holding that the public official need 
not initiate the transaction and thereby eliminat-
ing bribery as a defense to extortion under the 
Hobbs Act.14 The defense of entrapment requires 
a defendant to demonstrate “government conduct 
that ‘creates a substantial risk that an undisposed 
person or otherwise law-abiding citizen would 
commit the offense.’” The government can defeat 
a claim of entrapment by presenting evidence 
that the defendant was predisposed.15

The Travel Act

Enacted in 1961 in an effort to combat orga-
nized crime, the Travel Act, 18 U.S.C. Section 1952, 
prohibits the use of interstate facilities in the aid 
of extortion, bribery or other specified unlawful 
activities. The Second Circuit has summarized 
the government’s burden under this statute as 
follows: “to establish a Travel Act violation the 
government must prove that the defendant used 
a facility of interstate or foreign commerce to 
‘make easier or facilitate’ the intended unlawful 
activity, and thereafter did one additional act in 
furtherance of the unlawful activity.”16 

“Unlawful activity” as defined in the statute 
includes extortion and bribery as defined in the 
state in which the act was committed.17 This is 
different from the Hobbs Act which contains its 
own definition of extortion. Further, although the 
activity charged under the Hobbs Act need only 
effect interstate commerce, a facility of interstate 
commerce must actually be utilized under the 
Travel Act. In the bribery context, the Supreme 
Court has rejected the argument that the Travel 
Act should apply only to public officials, finding 
it applicable to individuals acting in a private 
capacity where the conduct in question is pro-
hibited by state statute.18

A unique defense claimed in Travel Act cases 
is that the government initiated interstate travel 
or wire activity in order to invoke the interstate 
commerce requirement of the federal statute. 
Where proven that the interstate jurisdictional 
nexus would not have been met without the gov-
ernment’s actions, courts have reversed Travel 
Act convictions.19

Conflict of Interest Statutes 

A “package of conflict of interest legislation” 
was enacted by Congress in 1962 intended to 
“la[y] the foundation for ‘an intricate web of regu-
lations…governing the acceptance of gifts and 
other self-enriching actions by public officials.’”20 
Set forth in 18 U.S.C. Sections 201 through 209, 
the statutes are applicable only to public offi-
cials employed by the federal government and 
set forth “a framework of [] laws and regulations 
defining various sorts of impermissible gifts, and 
punishing those who give or receive them with 
administrative sanctions, fines, and incarcera-
tion.”21 The most significant of these sanctions 
is set forth in §201, which covers the offenses of 
bribery and illegal gratuities. 

Section 201(b) prohibits the giving, offering, or 
promising of a thing of value to a present or future 
public official for an “official act” with corrupt 
intent to influence. Correspondingly, it criminal-
izes the receipt or demand of a thing of value by 
a present or future public official for an “official 
act” with corrupt intent to be influenced, as well. 
The term “public official” is broadly defined and 
encompasses virtually all people employed by 
the federal government, including jurors.22 The 
term “official act” means “any decision or action 
on any question, matter, cause, suit, proceeding 
or controversy.”23 The defense of §201(b) cases 
often involves claims of extortion24 or assertions 
that the payment at issue was a gratuity rather 
than a bribe.

Hence, §201(c) sets forth the offense of ille-
gal gratuity. The primary distinction between 
bribery and illegal gratuity is that the offense 
of bribery requires proof of the additional ele-
ment of corrupt specific intent. In other words, 
an illegal gratuity requires only that the gratu-
ity be given “for or because of” an official act 
and not in exchange for an official act. In addi-
tion, the illegal gratuity statute applies not only 
to present and future public officials, like the 
bribery statute, but also to former officials. The 
Supreme Court has held that in order to establish 
a violation under the illegal gratuity statute, “the 
government must prove a link between a thing 
of value conferred upon a public official and a 
specific ‘official act’ for or because of which it  
was given.”25 

The conflict of interest statutes cover a gap left 
by the Supreme Court’s interpretation of the hon-
est services fraud statute, but they do not apply 
to private individuals, such as Jeffrey Skilling and 
Conrad Black. Although other federal statutes, 
set forth below, address private corruption, there 
are none that criminalize undisclosed conflicts of 
interest of private individuals. For this reason, 
conduct of this nature will often be beyond the 
reach of the federal government.

Mail and Wire Fraud 

General schemes to defraud involving money 
or property remain punishable under the general 
mail and wire fraud statutes. Thus, as the Supreme 
Court has stated, bribery can still be prosecuted 
as a fraud. Under these statutes, it is not neces-
sary that the defendant actually obtain money or 
property in order to find a violation; it is sufficient 
that the defendant merely deprived another of a 
property right.26 

Conclusion

Even in the wake of Skilling, et al., the federal 
government has ample power and resources to 
prosecute corrupt conduct involving bribes, 
kickbacks and extortion. Thus, the narrowing of 
the honest services statute is likely to have little 

impact in those cases. Given the contention that 
over-criminalization of questionable conduct has 
become problematic,27 the Supreme Court’s deci-
sion may deter the prosecution of cases based 
upon abstruse or esoteric theories of wrongdo-
ing.
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General schemes to defraud involving 
money or property remain punishable 
under the general mail and wire 
fraud statutes. Thus, as the Supreme 
Court has stated, bribery can still be 
prosecuted as a fraud. 


